STATE OF FLORI DA
DI VI S| ON OF ADM NI STRATI VE HEARI NGS
W LLI AM KLEI NSCHM DT,
Petiti oner,
Case No. 06-2251

VS.

THREE HORI ZONS NORTH
CONDOM NI UM | NC.

Respondent .
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RECOMVENDED CORDER

This case cane before Adm nistrative Law Judge John G
Van Lani ngham for final hearing by video tel econference on
Cctober 9, 2006, at sites in Tallahassee and M am, Florida.

APPEARANCES

For Petitioner: WIIliamKleinschmdt, pro se
1470 Northeast 125th Terrace, Apt. 206
North Mam , Florida 33161

For Respondent: Krista A Fow er, Esquire
Cole, Scott & Kissane, P.A
1390 Brickell Avenue
Mam, Florida 33131

STATEMENT OF THE | SSUES

The issues in this case are, one, whether Respondent
unl awful I'y discrimnated against Petitioner on the basis of his
national origin, religion, or handicap in violation of the

Florida Fair Housing Act; and, two, whether Respondent subjected



Petitioner to acts of intimdation, coercion, or retaliation as
a result of Petitioner's exercise, or attenpted exercise, of a
prot ected housing right.

PRELI M NARY STATEMENT

In a Housing Discrimnation Conplaint filed with the U S.
Depart ment of Housi ng and Urban Devel opment on Decenber 6, 2005,
and subsequently investigated by the Florida Conm ssion on Human
Rel ations ("FCHR'), Petitioner WIlIliamKleinschmdt alleged that
Respondent Three Hori zons North Condom nium Inc., had
unl awful Iy used coercion, intimdation, or other neans to
interfere with his exercise of protected housing rights. The
FCHR i nvestigated Petitioner's claimand, on February 14, 2006,
issued a notice setting forth its determ nation that reasonable
cause did not exist to believe that a discrimnatory housing
practice had occurred. Thereafter, Petitioner filed a Petition
for Relief, which the FCHR transmitted to the Division of
Adm ni strative Hearings on July 6, 2006.

At the final hearing on Cctober 9, 2006, Petitioner called
four witnesses: Lisa Ann Southerland, David H Rogel, Jacquelin
Cue, and Ruth H Pearson. Petitioner noved three exhibits,
identified as Petitioner's Exhibits 1 through 3, into evidence.

Respondent did not present a case.



The "two-vol unme" final hearing transcript was filed on
Cct ober 19, 2006. L1 Thereafter, Respondent tinmely filed a
proposed recomended order, which has been consi dered.
Petitioner filed a notice declaring his "inability" to submt a
proposed recomended order.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2005 Florida Statutes.

FI NDI NGS OF FACT

1. Petitioner WIliam Kl einschmdt ("Kleinschmdt") owns a
unit in the Three Horizons North Condom nium He purchased his
condom niumin 1999 and has resided there continuously since
that tine.

2. Respondent Three Horizons North Condom ni uns, Inc.
("Three Horizons"), nmanages the property of which Kl einschmdt's
condom niumis a part.

3. Kleinschm dt and Three Horizons have been involved in a
| ong-standing feud stemm ng from Kl ei nschm dt's possessi on of
cats in violation of the condom niums "no pets" policy. Three
Hori zons has tried since 1999 to conpel Kleinschmdt's
conpliance with the "no pets" policy. The dispute over
Kleinschm dt's cats cane to a head | ast year, when a forma
adm ni strative hearing was held on Kleinschmdt's first housing

di scrim nation conpl aint agai nst Respondent. See Kl einschm dt

v. Three Hori zons Condom nium Inc., 2005 Fla. Div. Adm Hear.




LEXIS 883, DOAH Case No. 04-3873 (May 25, 2005), adopted in

toto, FCHR Order No. 05-097 (Fla.Comin Hum Rel. Aug. 23,

2005) (Kl einschm dt 1). Anobng other allegations, Petitioner

charged in Kl einschmdt | that Three Horizons had unl awful |y

refused to waive the "no pets” policy to permt his possession
of "service animals" (i.e. cats) as an accommodation of his
enoti onal handi cap. Kleinschmdt |ost that case.

4. Kl einschmdt presently alleges that Three Horizons has
di scrim nated agai nst himon the basis of handi cap, national
origin, and religion. The undersigned has had sone difficulty
maki ng sense of Kleinschmdt's allegations. As far as the
undersigned can tell, Kleinschmdt alleges that: (1) nenbers of
t he condom ni um associ ation's board of directors (and especially
the board's treasurer, Ruth Pearson, whose German ancestry
Kl ei nschm dt assunmes nakes her a Nazi synpathizer hostile to
Jew sh persons such as hinsel f) have made di sparagi ng conments
about him (2) when he applied to purchase his condom ni um back
in 1999, Three Horizons charged hima $100 screening fee, which
shoul d have been only $75; (3) Three Horizon's agents illegally
broke into his unit on Septenber 21, 2000, and agai n on
Sept enber 21, 2001, stealing personal property each tine; (4)
before he purchased his unit, Three Horizons agreed to waive the
"no pets" policy, which agreenment Respondent now refuses to

honor; and (5) Three Horizons has engaged i n ongoi ng (but



unspecified) acts of intimdation, coercion, and retaliation.

5. There is not a shred of conpetent, persuasive evidence
in the record, direct or circunstantial, upon which a finding of
any sort of unlawful housing discrimnation could possibly be
made. U timtely, therefore, it is determned that Three
Horizons did not commt any prohibited act.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569, and 120.57(1), Florida Statutes.

7. Three Horizons has interposed two affirmative defenses,
whi ch, taken together, probably suffice to dispose of this case,
in large neasure at |east. These defenses—the statute of
[imtations and res judicata—wi || be discussed first, followed
by a discussion of the nerits.

8. Section 760.34(2), Florida Statutes, provides that a
witten conplaint alleging a violation of the Florida Fair
Housi ng Act ("FFHA") nust be filed with the FCHR "within 1 year
after the alleged discrimnatory housing practice occurred."”
This statute of limtations is simlar to its counterpart in the
Florida Cvil R ghts Act ("FCRA"), see Section 760.11(1), and

hence should be given a simlar interpretation. See Belletete

v. Halford, 886 So. 2d 308, 310 (Fla. 4th DCA 2004).



9. Under Section 760.11(1), Florida Statutes, as under
Section 760.34(2), any person aggrieved by an unl awf ul
discrimnatory practice may file a conplaint with the FCHR
wi thin 365 days after the alleged violation. Failure to do so

bars the clai munder the FCRA. See G eene v. Sem nole Elec. Co-

op, Inc., 701 So. 2d 646, 648 (Fla. 5th DCA 1997)(As a statute
of limtations, Section 760.11(1) bars clainms arising fromacts
that occurred nore than one year before the charge was filed.);

see also St. Petersburg Motor Cub v. Cook, 567 So. 2d 488, 489

(Fla. 2d DCA 1990).'2:I The undersi gned concl udes, therefore, that
the failure to file a conplaint within one year after the
occurrence of an alleged discrimnatory housing practice bars
any state-law claimbased on that practice.

10. Many (or all) of Kleinschmdt's allegations concern
matters that occurred—+f they occurred—mnore than one year
prior to Decenmber 6, 2005, which date, it is undisputed, is the
earliest filing date that could apply in this case. There is,
nor eover, no credi ble, persuasive evidence of any "continuing
violation" that m ght arguably have fallen within the

[imtations period. See, e.g., Havens Realty Corp. v. Col eman,

455 U. S. 363, 380, 102 S. C. 1114, 71 L. Ed. 2d 214 (1982).
Thus, it is concluded that, even if Kleinschm dt had offered

proof of some or all of his allegations (which he did not), his



clainms largely, if not entirely, would be tinme-barred and
subject to dism ssal with prejudice for that reason

11. On the subject of issue preclusion, as the Florida
Suprene Court has instructed, "[i]t is now well settled that res
judicata nmay be applied in adm nistrative proceedi ngs.” Thonson

v. Departnment of Environnental Regul ation, 511 So. 2d 989, 991

(Fla. 1987). Res judicata includes the principle of estoppel by
j udgnment, which holds that parties who previously have litigated
a different cause of action are estopped (i.e. barred) from
“"litigating in [a later] suit issues—that is to say points and

guesti ons—eommon to both causes of action and which were

actually adjudicated in the prior litigation." Deep Lagoon Boat

Club, Ltd. v. Sheridan, 784 So. 2d 1140, 1142 n.4 (Fla. 2d DCA

2001).
12. The parties to the present action are the very sane

parties who faced each other in Kleinschmdt |, where the issues

stenmmed from Kl ei nschm dt's all egations that Three Hori zons had
retaliated against him (there, allegedly, for refusing to renove
cats fromhis condom niumin conpliance with the association's
"no pets" policy) and had engaged in discrimnatory practices in
connection with its attenpts to enforce the "no pets" policy.

In that previous case, after conducting a formal hearing on
March 31, 2005, Administrative Law Judge Arrington issued a

Reconmended Order, dated May 25, 2005, in which he urged the



FCHR to dism ss Kleinschmdt's petition as unfounded in fact and
aw. On August 23, 2005, the FCHR adopted Judge Arrington's
Reconmmended Order, issuing a Final Oder dism ssing
Kl ei nschm dt's petition.

13. At least sone of Kleinschmdt's allegations in this

case are identical to charges he made in Kl einschmdt I. For

exanple, it was determned in the earlier case that the "break
in" which Kleinschm dt all eges occurred on Septenber 21, 2001,
did not constitute an unlawful act of housing discrimnation.

See Kl einschmdt |, 2005 Fla. Div. Adm Hear. LEXI S 883, at *9-

*10. It was found, as well, that no pre-purchase agreenent to
wai ve the "no pets" policy had been made. 1d. at *14-*15 n. 2.
To the extent that Kleinschmdt's present allegations are
attenpts merely to revisit issues previously litigated and
decided, the instant case is subject to dismssal wth

prej udi ce.

14. But even if some aspects (or all) of Kleinschmdt's
case were able to survive Three Horizon's affirmative defenses,
Kl ei nschm dt still would not be entitled to relief because his
clainms are without nerit, for the alternative, and independently
di spositive, reasons set forth bel ow.

15. Under the FFHA, it is unlawful to discrimnate in the
sale or rental of housing. Although Kleinschm dt has not

identified the particular provisions of the FFHA under which he



purports to travel, it is reasonably clear that he is attenpting
to assert discrimnation clains pursuant to Section 760. 23,
Florida Statutes, and interference or coercion clainms in
accordance with Section 760.37, Florida Statutes.

16. Upon exam nation of the specific acts of unlaw ul
di scrim nation and ot her prohibited practices enunerated in
Section 760.23, it is concluded that the followi ng (and only the
foll ow ng) provisions are or mght be inplicated by
Kl einschm dt's al |l egati ons:

(1) It is unlawmful to refuse to sell or
rent after the making of a bona fide offer,
to refuse to negotiate for the sale or
rental of, or otherw se to make unavail abl e
or deny a dwelling to any person because of
race, color, national origin, sex, handicap,
famlial status, or religion

(2) It is unlawful to discrimnate agai nst
any person in the terns, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or
facilities in connection therewith, because
of race, color, national origin, sex,

handi cap, famlial status, or religion.

* * *

(8) It is unlawful to discrimnate agai nst
any person in the terns, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or
facilities in connection with such dwelling,
because of a handi cap of:

(a) That buyer or renter;



(b) A person residing in or intending to
reside in that dwelling after it is sold,
rented, or made avail abl e; or

(c) Any person associated with the buyer or
renter.

17. For purposes of subsection (8) above, the term
“di scrimnation” includes:
(a) Arefusal to permt, at the expense of
t he handi capped person, reasonabl e
nmodi fications of existing prem ses occupied
or to be occupied by such person if such
nodi ficati ons may be necessary to afford
such person full enjoynent of the prem ses;
or
(b) A refusal to nmake reasonabl e
accomodations in rules, policies,
practices, or services, when such
accomopdati ons may be necessary to afford
such person equal opportunity to use and
enjoy a dwelling.

§ 760.23(9), Fla. Stat.

18. Any clains that Kleinschm dt m ght be asserting under
Section 760.23(1) and Section 760.23(2), Florida Statutes, can
be di sposed of summarily because, for reasons that need not be
explored in detail here, neither of these provisions creates a
cause of action for a honmeowner; rather, each protects (a)

persons seeking to purchase or |ease a dwelling and (b) tenants.

See Lawence v. Courtyards at Deerwood Ass'n, 318 F. Supp. 2d

1133, 1142-43 (S.D.Fla. 2004); Del awter-CGourlay v. Forest Lake

Estates Civic Ass'n of Port Richey, Inc., 276 F. Supp. 2d 1222,

1229-34 (M D. Fla. 2003), vacated because of settlenent, 2003

10



US Dist. LEXIS 26080 (MD. Fla. Sept. 16, 2003).
Al ternatively, in any event, Kleinschmdt did not prove any
facts that could conceivably establish a basis for relief under
either of these statutes, even if they applied to himas a
homeowner, which they do not.

19. On the other hand, post-purchase clains of handi cap-
based housing discrimnation are cogni zabl e under Section
760. 23(8), according to its plain ternms. Thus, as a homeowner
with a handicapE? Kl ei nschm dt could, in theory, state a legally
sufficient claimalleging that, because of his handi cap, Three
Hori zons di scrim nated agai nst himeither by denying him
services or facilities in connection with his dwelling, refusing

to make reasonabl e accommopdati ons for his handi cap, or both.

20. But, in actuality, this case, unlike Kleinschmdt I,

does not involve any clains (that the undersigned can perceive)
arising out of an alleged refusal to nmake reasonable
accommodations for Kl einschmdt. Nor has Kleinschm dt accused
Three Horizons of having denied himthe use of any facilities
associated wwth his dwelling. Therefore, if Kl einschmdt has a
clai mfor housing discrimnation based on handi cap, it mnust
i nvol ve sonme sort of denial of, or delay in providing, services.
21. In cases involving a claimof housing discrimnation
on the basis of handi cap, the conpl ainant has the initial burden

of proving a prinma facie case of discrimnation by a

11



preponderance of the evidence. Cenerally speaking, a prinm

faci e case conprises circunstantial evidence of discrimnatory

ani nus, such as proof that the charged party treated persons
outside of the protected class, who were otherwse simlarly
situated, nore favorably than the conpl ai nant was treated.E

Failure to establish a prina facie case of discrimnation ends

the inquiry. See Ratliff v. State, 666 So. 2d 1008, 1012 n.6

(Fla. 1st DCA), aff'd, 679 So. 2d 1183 (1996)(citing Arnold v.

Bur ger Queen Systens, 509 So. 2d 958 (Fla. 2d DCA 1987)).

22. 1f, however, the conplainant sufficiently establishes

a prima facie case, the burden then shifts to the charged party

to articulate sonme legitimate, nondiscrimnatory reason for its
action. |If the charged party satisfies this burden, then the
conpl ai nant nust establish by a preponderance of the evidence
that the reason asserted by the charged party is, in fact,

merely a pretext for discrimnation. See Massaro v. Minl ands

Section 1 & 2 Civic Ass'n, Inc., 3 F.3d 1472, 1476 n.6 (1l1th

Cr. 1993), cert. denied, 513 U. S. 808, 115 S.Ct. 56, 130

L. Ed. 2d 15 (1994) ("Fair housing discrimnation cases are subject

to the three-part test articulated in MDonnell Douglas Corp. v.

Geen, 411 U. S 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).");

Secretary, U.S. Dept. of Housing and Urban Devel opnent, on

Behal f of Herron v. Blackwell, 908 F.2d 864, 870 (1ith GCr

1990) ("We agree with the ALJ that the three-part burden of proof

12



test devel oped in MDonnell Douglas [for clainms brought under
Title VII of the Cvil R ghts Act] governs in this case
[involving a claimof discrimnation in violation of the federal
Fair Housing Act].").

23. To make out a prinma facie case for denial of services,

Kl ei nschm dt needed to show that he: (1) belongs to a protected
class; (2) is qualified to receive the services in question; (3)
was deni ed or del ayed services by Three Horizons; and (4) was
treated | ess favorably by Three Horizons than were simlarly

si tuated persons outside of the protected class. See, e.g.,

Jackson v. Conberg, 2006 U.S. Dist. LEXIS 66405, *15 (M D. Fl a.

Aug. 22, 2006).

24. Kleinschmdt failed to identify anyone outside of the
protected class whom Three Horizons allegedly treated nore
favorably. For that reason al one, whatever claimKIleinschm dt
m ght have been attenpting to assert under Section 760.23(8)
never had a chance. 1d. Kleinschmdt's failure to nmake out a

prima facie case of discrimnation ended the inquiry. Because

t he burden never shifted to Three Horizons to articulate a
| egitimate, nondiscrimnatory reason for its conduct, it was not
necessary to make any findings of fact in this regard.

25. Turning to Kleinschmdt's clai munder Section 760. 37,
Florida Statutes, which "regul ates discrimnatory conduct

before, during, or after a sale or rental of a dwelling,"”

13



l[tability would exist only if Kleinschmdt could denonstrate
t hat, because of discrimnatory aninus,

[ Three Horizons] coerced, intimdated,
threatened, or interfered [with: (a) his]
exercise of a right under [the FFHA]; (b)

[ hi s] enjoynent of a housing right after
exercise of that right; or (c) [his] aid or
encour agenent to a protected person to
exercise or enjoy a housing right[.]

Del awt er- Gourl ay v. Forest Lake Estates Civic Ass'n of Port

Ri chey, Inc., 276 F. Supp. 2d 1222, 1235 (MD. Fl a.

2003) (citation and footnote omtted), vacated because of
settlenment, 2003 U S. Dist. LEXIS 26080 (MD. Fla. Sept. 16,
2003). Kleinschm dt, however, proved none of the foregoing
el ements. Thus, Three Horizons is not |iable under Section
760. 37, Florida Statutes.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the FCHR enter a final order finding
Three Horizons not |iable for housing discrimnation and

awar di ng Kl ei nschm dt no relief.

14



DONE AND ENTERED t his 21st day of Novenber, 2006, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Administrative Hearings
this 21st day of Novenber, 2006.

ENDNOTES

'/ Both "volumes" are contained in one transcript; the second
"vol une," which begins on page 150, conprises the afternoon
session of the one-day final hearing.

2/ Although § 760.11(1) "states that a conplaint 'may' be filed
with the [FCHR], it is clear that such a conplaint nmust be filed
either with the [FCHR] or its federal counterpart by anyone who
W shes to pursue either a lawsuit or an adm nistrative
proceedi ng under the act.” Ross v. JimAdanms Ford, Inc., 871
So. 2d 312, 315 (Fla. 2d DCA 2004). 1In Belletete, the Ross
court's interpretation of 8 760.11(1) was found to be equally
applicable to 8 760.34, Fla. Stat. See 886 So. 2d at 310.

3/ The undersigned accepts the finding of fact, made in
Kleinschmdt |, that Kleinschmdt is a person with a "handi cap”
as that termis defined in the FFHA. See 2005 Fla. Div. Adm
Hear. LEXIS 883, at *8, *13.

15



4 Aternatively, the conplainant's burden may be satisfied with
direct evidence of discrimnatory intent. See Trans Wrld
Airlines, Inc. v. Thurston, 469 U S 111, 121, 105 S. Q. 613,
621, 83 L.Ed.2d 523 (1985)("[T] he McDonnel|l Douglas test is

i nappl i cable where the plaintiff presents direct evidence of

di scrimnation" inasmuch as "[t]he shifting burdens of proof set
forth in McDonnell Douglas are designed to assure that the
"plaintiff [has] his day in court despite the unavailability of
di rect evidence.'").

COPI ES FURNI SHED

WIliam Kl ei nschm dt
1470 Northeast 125th Terrace, Apt. 206
North Mam , Florida 33161

Krista A. Fowl er, Esquire
Col e, Scott & Kissane, P.A
1390 Brickell Avenue

Mam, Florida 33131

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Cecil Howard, Ceneral Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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